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 1.  TIME:  9:00   CASE#: MSC15-01016 
CASE NAME: HILL VS. GYNN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COUNTY OF CONTRA COSTA & CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Motion continued, upon court’s own motion, to November 7, 2016, 9:00 a.m., Dept. 39. 

Plaintiff filed a late Opposition on October 18, 2016.  Plaintiff has yet to file a Proof of Service of   

the Opposition.  If Plaintiff has already served Defendants with the Opposition, Plaintiff shall file 

the Proof of Service with the Court by 4:00 p.m. on Monday, October 24, 2016.   

If Plaintiff has not already served the Opposition, Plaintiff shall serve, either personally, 

by overnight mail, or other method of delivery, to assure receipt no later than Tuesday, 

October 25th.  Plaintiff shall also prepare a Proof of Service and file with the Court. 

Reply due Wednesday, November 2, 2016. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-02116 
CASE NAME: SMITH VS. KING 
HEARING ON MOTION TO ENFORCE DEPOSITION SUBPOENA FOR THE PRODUCTION 
OF BUSINESS RECORDS  /  FILED BY ROBERT SMITH 
* TENTATIVE RULING: * 
 

Plaintiff Robert Smith alleges that, due to the undue influence of defendant Dixie King,     

Robert Kuppinger changed his will to reduce the bequest to him and increase the bequest to 

Ms. King. He sent a subpoena to the attorney who drafted the will, Steven Klamm.  After a meet 

and confer process, the parties still disagreed on the proper content of a proposed protective 

order, which would have enable the documents to be produced, but limited their distribution.  

Plaintiff filed a motion to enforce compliance with the subpoena, and the parties completed the 

court’s required pre-hearing process of meeting with a discovery facilitator.  The discovery 

facilitator recommended that the documents be produced subject to a protective order, albeit 

one substantially more concise than the one proposed by Klamm.   

Plaintiff’s motion asserts that the documents requested are not subject to the attorney-

client privilege, because they fall within statutory exceptions provided in Evidence Code 

Sections 957 and 959 through 961.  Klamm asserts that these provisions do not apply, because 

Plaintiff does not “claim through” the testator.  Assuming, arguendo, that Plaintiff is correct, it is 

not the issue here.  Klamm did not completely refuse to provide documents on ground of 

attorney-client privilege.  Instead, he proposed a protective order that would enable Plaintiff to 

receive the documents, but prevent them from being distributed to other parties with no interest 

in the case.  The request for such a protective order is based on protection of the privacy and 

confidences of Klamm’s client, not the assertion of attorney-client privilege.  (See Code of Civil 

Procedure section 1987(a)(1) [witness may seek “protective order” and court may “make any 

other order as may be appropriate to protect the person from unreasonable or oppressive 
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demands, including unreasonable violations of the right of privacy of the person”; Bus. & Prof. 

Code section 6068(e)(1) [attorney’s duty to preserve client’s secrets].) 

In July, Klamm proposed a protective order.  The particular order proposed, in the 

Court’s view, was more appropriate to complex business litigation, and was longer than it 

needed to be.  After further conference, Klamm provided a somewhat shorter version of an 

agreement.  At that point, Smith responded by stating that he would not agree to the order 

presented, while not offering any counter proposal.  The Discovery Facilitator recommended 

entry of a protective order that properly protects Klamm’s and his client’s interests.  (The Court 

would add one provision: the order should provide that where plaintiff files a motion to “de-

designate” documents, the burden of proving the need for confidentiality remains on the party 

that designated the document as confidential.)  Smith declined to participate in crafting an order 

consistent with the Facilitator’s recommendations.   

With respect to Klamm’s claim that the motion must be denied due to improper service, 

the Court concludes that, having participated in the meet and confer process and discovery 

facilitator process to this point, and having agreed to produce documents subject to a protective 

order, Klamm cannot now seek to completely avoid compliance by raising the service issue. 

Accordingly, the motion to enforce subpoena is granted in part, i.e., that upon entry of 

a protective order consistent with the Discovery Facilitator’s recommendation (with the one 

change referred to above), the documents shall be produced.  Klamm’s counsel will prepare 

the order. 

Each side requests sanctions.  Smith’s request for sanctions is denied. 

With respect to Klamm’s request for sanctions, the Court notes that the motion is, 

technically, being granted in part.  Nonetheless, a party may be sanctioned for pursing a motion 

to compel compliance with a subpoena if the continued pursuit of the matter was not justified, 

even if the initial filing of the motion was substantially justified.  (Evilsizor v. Sweeney (2014)     

230 Cal.App.4th 1304, 1311(Evilsizor I).)  From the date of the Discovery Facilitator’s 

recommendations forward, Smith’s pursuit of the motion has been without substantial 

justification.  Accordingly, Klamm’s motion for sanctions is granted, in the amount of $3,400.  

The Declaration of John Dahlberg implies, without expressly stating, that the hours spent all 

were incurred after the Facilitator’s recommendation.  This would be an appropriate limitation.  

Since the declaration supports fees substantially in excess of $3,400, the Court is satisfied that 

the amount requested is not greater than the amount incurred after the Facilitator’s 

recommendation. 

To summarize, Plaintiff’s motion is granted in part and denied in part.  Klamm will 

produce responsive documents pursuant to a protective order containing the substance of the 

provisions recommended by the Discovery Facilitator, with the additional provision that in any 

motion contesting a designation, the party designating the material as confidential shall have the 

burden of proof.  Plaintiff’s request for sanctions is denied.  Klamm’s request for sanctions 

against Plaintiff is granted in the amount of $3,400, to be paid within thirty days of this order. 
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 3.  TIME:  9:00   CASE#: MSL06-02017 
CASE NAME: UNIFUND VS. ATIZADO 
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT 
FILED BY CEDRIC Y. ATIZADO 
* TENTATIVE RULING: * 
 
Defendant Cedric Atizado’s motion to vacate renewal of judgment is granted.   

Plaintiff’s default judgment against defendant was entered on September 16, 2006.  On July 18, 

2016, Plaintiff’s assignee, NDS, LLC, entered a renewal of judgment.  Defendant timely filed a 

motion to vacate the renewal under Code of Civil Procedure section 683.170(b).  Defendant’s 

declaration competently asserts that service was not proper and that he was not actually served.  

This ordinarily would be grounds to vacate a judgment, and section 683.170(a) provides that a 

renewal of judgment may be vacated “any ground that would be a defense to an action on the 

judgment.” 

Plaintiff does not dispute the asserted lack of service, but argues that the motion must be denied 

because (1) a motion to set aside the judgment would not be timely under section 473.5; and (2) 

defendant had prior knowledge of the judgment.  The Court of Appeal, however, has expressly 

ruled that neither of those considerations are relevant in a motion to vacate a renewal of 

judgment.  (Fidelity Creditor Service, Inc. v. Browne (2001) 89 Cal.App.4th 195, 203.)  In 

essence, the filing of a renewal of judgment gives the defendant a narrow window during which 

to assert grounds for vacating the judgment, even if they might otherwise have been 

time-barred. 

 

  

 4.  TIME:  9:00   CASE#: MSL16-01186 
CASE NAME: ABSOLUTE RESOLUTIONS VS. SHARON R. MCNULTY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ABSOLUTE RESOLUTIONS IX, LLC 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party. 
 

  

 5.  TIME:  9:00   CASE#: MSP12-01004 
CASE NAME: MATTER OF THE RAUL C. UVALLES SR. REVOCABLE LIVING TRUST 
HEARING RE: STATUTE OF LIMITATIONS DEFENSE 
FILED ON 07/22/16 BY ANDREW UVALLES 
* TENTATIVE RULING: * 
 
Parties to appear. 
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 6.  TIME: 10:00   CASE#: MSP10-00168 
CASE NAME: GUARDIANSHIP OF MICKEL AND MALACHI 
PROBATE COURT TRIAL RE: PETITION FOR APPOINTMENT OF GUARDIAN 
(TA'LEAH & SHEILA)  /  FILED ON 04/04/16 
* TENTATIVE RULING: * 
 
Parties to appear. 
 
 
 

 

 


